CMVC 450.1 (Article 15) PROCEDURES
The procedures used for administering non-judicial punishment in the California National Guard are governed by California Military and Veterans Code (CMVC) Section 450.1.  The active duty counterpart is Article 15 of the Uniform Code of Military Justice (UCMJ).  While subtle differences between the rules exist, these terms are used interchangeably.  Therefore, you may at times hear a CMVC 450.1 proceeding referred to as an “Article 15.”   

Introduction

You have been informed that your commander has started non-judicial punishment ("CMVC 450.1") procedures against you. This sheet is designed to help you understand the NG Form 2627 (the "CMVC 450.1" form) and to prepare you to face non-judicial punishment.  If after reading this paper and hearing the briefing, you have any questions whatsoever, please ensure you ask to speak to an attorney.

Along with a DA Form 2627, you should have received your commander’s supporting documents. These are the reports or statements upon which he had based his/her decision to offer you a CMVC 450.1. If you don’t have these with you, inform your chain of command and they will provide you with the documents prior to your making your decision.  If you are not provided with the supporting documents/evidence, contact an attorney at the OTAG SJA office or your local servicing SJA office.

1. On the first line of the form, ensure that all information about you is correct.  

2. Block 1 of this form contains a description of the offense of offenses you have allegedly committed. Read the charges carefully and think through your response to them.

3. In Block 3 of NG Form 2627, the first decision you must make is whether to have your case resolved by CMVC 450.1 procedures or whether to request a trial by court-martial. Electing to have your case resolved by CMVC 450.1 procedures does not mean that you are admitting guilt; it only means that you want your commander to be the person who decides whether you are guilty, rather than a judge or a panel (jury).  There are other aspects of CMVC 450.1 proceedings you should understand before you make your decision:

a) The level of proof is the same at both a CMVC 450.1 hearing and a court-martial; all must be convinced of your guilt by the evidence presented "beyond a reasonable doubt" before you can be found guilty. 

b) Whatever the outcome of the hearing, a CMVC 450.1 is not considered a conviction and will not appear in your civilian record.  On the other hand, if you demand a trial by Courts-Martial and are convicted, this would be a state or a federal conviction that would stay with you even after you leave the Army.  A conviction by courts-martial may be characterized as a felony or a misdemeanor depending on the equivalent state penal code section.  A court-martial conviction carries severe penalties.  There is a potential for loss of military pension, separation from the military, confinement, loss of voting rights, loss of VA benefits, loss of federal and state benefits, and the inability to apply for state or federal jobs.  Sexual misconduct convictions will require that you register as a sex offender.  

c) No lawyers are involved in the CMVC 450.1 hearing; you must be your own lawyer. There is no prosecutor at a CMVC 450.1 hearing.  At courts-martial, you would face a military prosecutor, and you would be entitled to be representation.  

d)  The maximum punishments for CMVC 450.1’s are listed below:

(The grade of the commander imposing the CMVC 450.1 is important because it will determine the maximum punishment you could receive. If the officer is a CPT or below, it is a Company Grade CMVC 450.1; if he/she is a MAJ or above, you have been offered a Field Grade CMVC 450.1.)

Enlisted Personnel (Summarized CMVC 450.1 proceedings)

Armory Drill – Maximum Punishment – Maximum of 

ANY COMMANDER




GENERAL OFFICER
Restriction: 30 days 




60 days

Extra Duty:  days 




45 days

Pay Forfeiture 7 days 




1/2 of a month pay for 2 months 

Rank Reduction (E4 & below) 1 grade 

1 or more grades

Rank Reduction (E5 & E6) None 


1 grade (from BN CDR only)

Rank Reduction (E7 and up) None 


None

(Restriction and extra duty, if you receive both, they must be served at the same time. If, in a Field Grade CMVC 450.1, you get 45 days extra duty, you may only receive 45 days restriction.)

 

If you are thinking of asking for a court-martial, you MUST see one of the attorneys before you make the decision or leave this office.
4. Should you decide to have your case resolved by CMVC 450.1 procedures, you have additional decisions to make in Block 3.

a) You may also choose whether the hearing is open or closed. An open hearing means that anyone can observe the proceedings. A closed hearing means that only you, your commander, the witnesses for you and the witnesses against you are eligible to be present for the hearing.

b) You may choose to have someone speak on your behalf if you wish, that is, do the talking for you and explain your side of the story to the commander. You are not authorized an attorney to represent you in an CMVC 450.1 hearing.

c) You must also decide whether to present matters in your defense, mitigation, or extenuation.

* Evidence, in your defense would be something related directly to the offense you have been charged with that shows you are not guilty of it.

* Mitigation, refers to testimony or statements form people that know you as to your character, performance of duty, or other positive aspect about you.

* Extenuation, regards circumstances related to the offense which tend to make the offense less severe (like an excuse).

 

5. You should sign and date the form in the signature Block next to your typed name and grade.

6. When you have decided which witnesses you wish to bring before the commander and exactly what evidence you wish to present, it is a good idea to make a list of the witnesses and determine an order which you’d like them to testify. A memo for that purpose is attached. You have the right to have witnesses testify, assuming that they are reasonably available. The better organized your case is, the better chance you will have of defending yourself and avoiding punishment or receiving a lesser punishment. Any documents you may have that would support your version of the facts van be presented during the hearing to your commander. He should listen to all your witnesses and consider all your evidence before coming to a decision.

7. After your hearing, if your commander finds you guilty of an offense, he should give you an opportunity to present matters that will help him decide what punishment is appropriate for you. You may use the attached Personal Financial Statement to argue that reduction in rank and forfeiture of pay will make your situation worse. You may request that all or part of the punishment be suspended. Remember, that if you commit further misconduct during the period of suspension, you will have the suspended punishment imposed AND could be given a second CMVC 450.1 for the additional misconduct. Your commander will enter the punishment imposed in Block 4.

8. In Block 5, if you are an E-5 or above, your commander will choose to have the CMVC 450.1 placed in the restricted or the performance fiche of your records. The restricted fiche is generally not viewed by promotion or school boards. If you are an E-5 or above, and have already had one CMVC 450.1 as an E-5 or above, this one will automatically be placed in your performance fiche.

9. If you feel you’ve been punished excessively or evidence on your behalf was not properly considered, you may appeal to the next level of command within 5 days. If you appeal, you should check Block 7c and provide written statements to support your position because you are not entitled to any personal appearance in front of the appeal authority (although you may request one). If you don’t submit these statements from yourself and the others who spoke for you at the original hearing, the appeal authority may never get your side of what happened. The appeal authority can take any action to lessen the punishment, but may NOT INCREASE the punishment given by your commander. If you’ve been given restriction or extra duty as a punishment and you appeal, you should request that your restriction and extra duty be suspended if the appeal takes more than five days to come down. If you so request and the appeal is not decided within 5 days, the extra duty and restriction imposed MUST be suspended until the appeal is decided. A memo is attached for you to make this request. 

 

More TDS Information
 

 

 

 

