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I.  INTRODUCTION
 


A lease for an apartment, home, or other such residence is a contract between the landlord and tenant.  The lease contains the rights and obligations of both the landlord and tenant.  
Once the lease is signed, the provisions it contains bind both parties.

 

II.  THE LEASE

 


A.  Overview

 


Most landlords use a standardized lease form.  These forms can be modified, however, prior to signing.  The changes should be made in ink and initialed by both the landlord and tenant.  Once the lease is satisfactory to the landlord and tenant, it should be signed and dated by both parties.  Do not rely on verbal agreements or promises.  A verbal agreement or promise is very difficult to enforce if one party denies its existence.  Furthermore, enforcement generally requires court action.

 


B.  Military Clause

 


One provision military members should insist on having in their lease is a "military clause."  In Texas, the military clause is not a mandatory lease provision.  Therefore, the tenant must ensure the provision is included in the lease.  In general, the military clause allows termination of the lease, with proper notice, prior to its ending date.  The exact terms of the military clause are subject to negotiation.  A military member should ensure that the reasons for terminating the lease include: the service member receives change-
of-station (PCS) orders to permanently depart the local area; the service member is voluntarily or involuntarily separated from active duty; and the service member is 
deployed to a foreign country.  If all of these reasons are not listed on the lease, soldiers are advised to add these reasons to the lease in writing for the reason made clear in the following example:

 


A male service member signs a lease for an apartment for his family.  After signing the lease, the service member deploys to Bosnia for six months.  During that time, the service member's spouse and children want to return to their home of record and live with their family.  There are seven months remaining on the apartment lease and the military clause only releases the service member if he is "discharged from active duty service."  This provision, "discharged from active duty service," would not apply to a Bosnia deployment.  In this case, the landlord is not required to release the service member from the contract, because the service member was not discharged from active duty service.  

 


A single soldier also needs to be aware of the contents of his/her military clause.  The standard military clause states that the soldier can be released for deployment if the soldier does not continue to receive BAQ.  However, the Army will continue to pay deployed soldiers their BAQ.  Therefore, the landlord does not have to release the soldier from his/her lease under those circumstances.

 


C.  Move-in inspection

 

If you noted areas of damage or areas needing repair during your move-in inspection, have the landlord write them into a move-in checklist.  Get the landlord to sign the checklist and put it in writing how long the landlord has to make your agreed repairs.  It is also a good idea to take photographs or video of deficiencies in your home, which exist at the beginning of your tenancy.

 


D.  Repairs

 

Make sure you do not sign a lease in which you are giving up your right to have the landlord make repairs that affect your health or safety.  Note, however, that Texas law does not require that landlords repair or remedy a condition that does not affect the health or safety of an ordinary tenant (such as a defective dishwasher, or air conditioner).  Read the lease carefully to see if the landlord promises to repair such problems.  If the landlord does not, ask the landlord to change the lease to include repairing all such conditions, especially air conditioning equipment, regardless of whether it affects your health or safety.

 


E.  Reletting Fees

 


Your lease also may contain a section requiring you to pay a fixed “reletting fee” in the event you break your lease.  Such clauses are lawful, as long as they are in bold, conspicuous print and are reasonable in amount.  If you see such a clause in your lease, 
ask the landlord to remove or reduce it if the amount is in excess of 85% of one month’s rent .  If your landlord refuses, you should look elsewhere, or understand that the landlord will likely seek to hold you liable for such damage if you break your lease.

 


F.  Move-out Inspection

 

When you move out, make sure you walk through the home with the landlord and have them note any deficiencies on a move-out checklist.  Bring up any damages that existed at the commencement of your tenancy, that hopefully, you noted on the move-in checklist.  Take photographs or video of any damages in the home that the landlord intends to charge you for.  Texas law provides that the landlord has thirty days from the date that you surrender the home to return your security deposit, or give you a description and itemized list of deductions (unless you owe rent and there is no disagreement over the amount of rent owed).  If the landlord sends you an itemized list of damages, and you dispute the landlord’s account, you should seek legal assistance.

 

III.  Eviction 

 


 A.  General Overview.  

 

Eviction is a judicial procedure that can result in the physical removal of the tenants and all their belongings from the rented property.  A tenant may be evicted if he/she fails to pay rent, holds over past the lease term or fails to abide by some other provision of the lease agreement.  The landlord may only terminate the tenant's right of possession and will probably not release the tenant from his/her other obligations under the lease.

 

        
B.  Procedures Landlord must follow before a tenant can be Legally Evicted.  

 

1.  A landlord must give a tenant written notice to vacate the premises at least 3 days before filing a lawsuit to evict.  If the tenant fails to move out within 3 days, the landlord may file a written complaint with the appropriate Justice of the Peace Court.  The landlord can ask the court to award her back rent, court costs, and attorney's fees.  The tenant must be properly served with notice of the lawsuit and all court papers.  The court papers will list a date and time by which the tenant must file a written answer.  The tenant should call the court to determine the proper procedures for filing an answer.  If the landlord and tenant work out some settlement before the filing date, the tenant should make sure the landlord contacts the court to dismiss the case.  

 

2.  The landlord may file a bond to take immediate possession of the property.  This would entitle the landlord to take possession of the 
property 6 days from the date that the tenant is served with the bond papers, unless the tenant asks for a trial within the 6 day period.  The landlord and tenant must appear in court to present evidence on the date set for trial.  The trial date is usually set 6-10 days after receiving the court papers.  Either party may request a jury trial.  

 


3.  If the landlord wins, she can request that the constable or sheriff physically evict the tenant.  This physical eviction can not take place until 6 days after the hearing.  The landlord may not prevent the tenant from going into the premises prior to the physical eviction.  The party that loses can appeal the case to the County Court within 5 days of the original judgment.  At the appeal level, the client should consult with at civilian attorney.  The tenant may remain in the rental property while the appeal is pending, however, the tenant must continue to pay rent and abide by the lease contract.

 

IV.  Liens on Tenant Property for Unpaid Rent.  

 

A.  A landlord has a lien on nonexempt property of a tenant that is located in the rental property or storage room. The following property is exempted from the landlord's lien:

 


             1.  wearing apparel

            
 2.  tools, apparatus, and books of a trade or profession


             3.  schoolbooks

     
             4.  a family library


             5.  family portrait and pictures


             6.  one couch, two living room chairs, dining table and chairs


             7.  beds and bedding


             8.  kitchen furniture and utensils


             9.  food and foodstuffs


            10.  medicine and medical supplies


            11.  one automobile and one truck


            12.  agricultural implements


            13.  children's toys not commonly used by adults

 

 

 


B.  The seizure must be accomplished without a breach of the peace.  Immediately afterwards the landlord must leave written notice detailing:  the items seized, the amount 
of delinquent rent, and a person the tenant can contact about the rent.  The notice must also state that the property will be returned as soon as the rent is paid.   The landlord can charge a fee for the removal and storage.  However, this must be stated in the lease.  The lien is only enforceable if it is underlined or in bold-print in the lease.  Furthermore, the other lien provisions such as charging a fee and selling the property must be in the lease.  If the rent is not paid, the landlord can sell the property after 30 days notice.  The landlord must provide an accounting of the sale and surrender any surplus realized.  If the landlord violates these provisions, the tenant is entitled to actual damages, the return of any property not sold, one month's rent, and attorney's fees.

 

 

V.  Exclusion of Tenant.  

 


Exclusion of a tenant is just a scare tactic.  The landlord can change the locks, but must (1) place written notice on the tenant's front door stating the name and location of the person from whom the tenant can get the new key 24 hours a day, and (2) 
provide a key, regardless of whether the rent is paid.  Typically a landlord will send a letter threatening a lockout to intimidate the tenant into paying.  Unless the lockout actually happens, the tenant has no way of knowing that the landlord must furnish the keys, so this tactic's bark is clearly worse than its bite. 

 

VI.  The Soldiers and Sailors Civil Relief Act (SSCRA)

 


A.  The SSCRA protects soldiers with family members or other dependents from eviction from their housing for nonpayment of rent.  If the landlord files for eviction in court, and 
the court finds that the soldier's ability to pay has been materially affected by his military service, then the court can "stay" (delay) the eviction action for a maximum of three months, or make any other just order.  This protection is only available to soldiers whose rent does not exceed $1,200.00 per month.  Although the SSCRA usually only covers agreements made by a person prior to entering military service, this is one SSCRA provision that also covers agreements made by a person after entering military service.

 

B.  However, the SSCRA only allows a soldier to break a lease that was entered into prior to entering military service.  It does not provide authority to break leases entered into after entry into military service.  Furthermore, the SSCRA does not restrict foreclosures on mortgages obtained while the soldier is on active duty, nor does it protect the home-owning soldier from failing to pay real property (Ad Valorem) taxes to the state in which his house/lot is located (regardless of state legal resident status). 

 


C.  In short, the SSCRA does not allow a soldier to escape a lease or mortgage obligation.  Instead, where the SSCRA applies, it only delays or extends the time in which the solider 
has to resolve the issues.  

 

 

